

Educator's Guide to Intellectual Property,
Copyright and Plagiarism
This white paper was created by four graduate students in the Curriculum, Technology, and Education Reform (CTER) Masters of Education program at the University of Illinois Urbana-Champaign. 

In conducting research and reflecting upon our own experiences, we encountered several problems with the current copyright laws and challenges for the educational community. Copyright laws are too vague and complex, are not a significant part of teacher preparation courses, and are not enforced in school systems. New technologies for reproducing and storing information have compounded the difficulty of enforcing existing laws, and teachers are mirroring society's disregard for ethical compensation of other's work. We believe that copyright law should be made clearer to promote understanding and widespread compliance by educators. We feel that the definition of "fair use" should be expanded to allow legitimate educational uses of copyrighted materials while still offering protection for and honoring the work of writers, artists, and composers. Finally, we recommend that universities and school systems strive to change the culture in the educational community as it relates to copyright law, following the example of librarians, whose profession has embraced ongoing self-education of existing and new copyright laws, and self-policing of copyright abuses.
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Introduction to Intellectual Property 

 Copyright 
Plagiarism 

Intellectual Property is an idea or innovation that is created or discovered. This includes things that you write, design, invent, software, trade secrets, sing, speak, draw, learn, etc... Intellectual property can be created by you or you can pay someone to create it for you. Intellectual property is protected by trade secrets, patents, trademarks and copyright laws. Each of these laws covers a specific type of intellectual property.

· Patents 

There are two types of patents; design and utility. Patents are used to protect inventions or designs for inventions. Patents last for 20 years and the application for a patent must past certain tests in order to be issued. An example of a utility patent would be a patent for a light bulb. A design patent would be used to protect a style or type of a light bulb. Patents are protected and monitored under the United States Department of Commerce, Patent and Trademark Office.

· Trademarks 

Trademarks are used to protect intellectual property such as brand names, logos, etc... Trademarks do not need to be applied for. There are 3 conditions for using a trademark: no one else can be using it, trademark is not a descriptive phrase commonly used and finally that you use it. (printing TM beside your intellectual property is sufficient.) Trademarks do not expire unless you stop using it.

· Copyrights 

Anything that is written can be copyrighted. It needs to be stated that you reserve the copyright to the material. (Ex. Copyright 1999 by Suzi Strange, All Rights Reserved) Other intellectual property that can be copyrighted are; songs, photographs, drawings, articles, artworks, lists, charts, etc... Copyrights are not monitored or recorded like patents.

· Trade Secrets 

This intellectual property involves keeping secret a certain formula, recipe, design, etc... The secret can be kept by persons signing papers agreeing to keep the secret or by admitting that this is a trade secret. An example would be the recipe for a food product.

Although intellectual property includes the above four categories, not all of these pertain directly to technology and education. Therefore, this white paper will focus on the issues of copyright and its involvement with education.

 

Sources: (Adapted from)

Intellectual Property: A Brief Tour of the Issue, [http://mothra.tamu.edu/people/scooter/EFFIP.HTM] (February, 1999)

Weinstein, Lee, "A Short Course on Proprietary Intellectual Property", [http://www.pimall.com/nais/n.intelpro.htm], (February 1999)

Copyright - Definition

The subject matter of copyright is usually described as "literary and artistic works," that is, original creations in the fields of literature and arts. The form in which such works are expressed may be words, symbols, music, pictures, three-dimensional objects, or combinations thereof (as in the case of an opera or a motion picture). Practically all national copyright laws provide for the protection of the following types of works:

literary works: novels, short stories, poems, dramatic works and any other writings, irrespective of their content (fiction or nonfiction), length, purpose (amusement, education, information, advertisement, propaganda, etc.), form (handwritten, typed, printed; book, pamphlet, single sheets, newspaper, magazine); whether published or unpublished; in most countries computer programs and "oral works," that is, works not reduced to writing, are also protected by the copyright law;

musical works: whether serious or light; songs, choruses, operas, musicals, operettas; if for instruments, whether for one instrument (solos), a few instruments (sonatas, chamber music, etc.) or many (bands, orchestras)

choreographic works;

artistic works: whether two-dimensional (drawings, paintings, etchings, lithographs, etc.) or three-dimensional (sculptures, architectural works), irrespective of their content (representational or abstract) and destination ("pure" art, for advertisement, etc.);

maps and technical drawings;

photographic works: irrespective of the subject matter (portraits, landscapes, current events, etc.) and the purpose for which made;

audiovisual works (formerly mainly called "motion pictures" or "cinematographic works"): even where silent, and irrespective of their purpose (theatrical exhibition, television broadcasting, etc.), their genre (film dramas, documentaries, newsreels, etc.), length, method employed (filming "live", cartoons, etc.), or technical process used (pictures on transparent film, on electronic videotapes, etc.).

Some copyright laws also provide for the protection of derivative works (translations, adaptations) and collections (compilations) of works and mere data (data bases), collections where they, by reason of the selection and arrangement of the contents, constitute intellectual creations.

Many copyright laws also contain provisions for the protection of "works of applied art" (artistic jewelry, lamps, wallpaper, furniture, etc.).

Some copyright laws provide that computer programs are to be protected as literary works.

In certain countries, mainly in countries with common law legal traditions, the notion "copyright" has a wider meaning than "author's rights" and, in addition to literary and artistic works, also extends to the producers of sound recordings (phonograms, whether disks or tapes), to the broadcasters of broadcasts and the creators of distinctive typographical arrangements of publications.

In regards to the number of literary and artistic works created worldwide, it is difficult to make a precise estimate. However, the information available indicates that at present around 1,000,000 books/titles are published and some 5,000 feature films are produced in a year, and the number of copies of phonograms sold per year presently is more than 3,000 million.

Source: International Protection of Copyright and Neighboring Rights, [http://www.wipo.org.eng/general/copyright/intro.htm] (March 1999)

Plagiarism - Definition

Plagiarism is taking ideas or writings from another person and offering them as original ideas. Plagiarism has always been considered inappropriate, but the Internet makes it very easy to cut and paste ideas and writings of other people into documents.

As every student and teacher knows, researching information and incorporating the ideas and writings of others into their work is a highly appropriate activity. This is how society has built its base of knowledge. But it is important that students learn to give credit where credit is due and not try to pass off anyone else's work as their own. When students use the work of others, it is also important that they stay within the bounds of the "fair use doctrine" of copyright law.

There are some practical problems when it comes to avoiding plagiarism while doing research on the Internet. When people are engaged in Web "surfing" it is very easy to become focused on the ideas and forget to note the sources of those ideas. Backtracking to the source can be difficult. It is important that teachers help students to understand this difficulty and assist them in developing an efficient approach to keep track of and properly cite their sources.

Source:

Willard, Nancy,"A Legal and Educational Analysis of K-12 Internet Acceptable Use Policies", [http://www.erehwon.com/k12aup/legal_analysis.html], (February, 1999) 
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History of United States Copyright
Existing Federal Statutes
Infringement Liability
The Electronic Environment
Existing International Law
Court Cases
Disclaimer: This paper was diligently researched by a teacher- not a lawyer. This article may not be substituted for formal legal advice from an attorney well versed in school law and/or copyright law. This work is provided with the understanding that the author is not engaged in rendering legal services, or the practice of law. If you have a legal problem, you should seek the advice of experienced counsel. 
Copyright exists for three basic reasons: to reward authors for their original works; to encourage availability of the works to the public; and to facilitate access and use of copyrighted works by the public for certain instances. The first copyright law was enacted in 1790, and four major revisions have followed. The most recent was the 1976 revision of the 1909 law. In 1995, the law again received attention because, according to some critics, technological advances seem to make it outdated. It is often asked whether the old Copyright Law applies to today's environment. Congressional committees and professional groups are asking a range of questions and examining possible solutions.

History of United States Copyright
• Copyright law in the United States derived both from the Statute of Anne and from the common law. During the colonial period, copyright law was administered by the British Empire and was federal in form. That pattern changed after the colonies broke with England. All of the colonies, except Delaware passed laws protecting the creative works of authors. In May of 1787 were the Constitution was drafted, intellectual property was addressed as follows (and is stated in our Constitution):

The Congress shall have power....to promote the progress of science and useful arts...by securing for limited times to authors and inventors the exclusive rights to their respective writings and discoveries.

This provision empowers the Congress to control patent and copyright by enacting laws. In keeping with the Statute of Anne, the granting of rights is viewed as constitutional only if limited to a number of years. Under the authority of the Constitution, copyright laws became almost purely federal. The Congress enacted a series of copyright acts, first in 1790, with general revisions following in 1831, 1870, 1909, and 1976.

A huge revision of the U.S. Copyright Act was finished in 1909. Some of the improvements this revision allowed were: (a) an extension of the number of years in a renewal term from 14 to 28, with the result that copyright protection could be granted for a total of 56 years; (b) making certificate of registration prima facie evidence of the facts recorded in relation to any work; (c) exempting foreign works in the original language from the need to be reprinted in the United States.

The 1909 Act expressly protected published works by a term of years in which authors enjoyed exclusive rights. Federal courts gave directives that federal law preempted state law in suits brought up concerning the infringement of published works, but a presumptions arose that unpublished works belonged to the author in perpetuity and were defensible under a states' common law of property. This idea became known as common law copyright. Section 301 of the 1976 Act preempted common law copyright almost completely.

Existing Federal Statutes
"Copyright is a form of protection provided by the laws of the United States to the authors of 'original works of authorship' including literary, dramatic, musical, artistic, and certain other intellectual works. This protection is available to both published and unpublished works. Section 106 (link) of the 1976 Copyright Act generally gives the owner of copyright the exclusive right to do and to authorize others to do the following:

• To reproduce the copyrighted work in copies or phonorecords; 

• To prepare derivative works based upon the copyrighted work;

• To distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending;

• To display the copyrighted work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic or sculptural works, including the individual images of a motion picture or other audiovisual works, and

• In the case of sound recordings, to perform the work publicly by means of a digital audio transmission."

Library of Congress [http://lcweb.loc.gov/copyright/circs/circ1.html#wci] (March 1999)

Copyright protection is afforded to "original works of authorship" that are part of a tangible form of expression. The categories for copyright include:

•literary works

•musical works, including any accompanying words

•dramatic works, including any accompanying music

•pantomimes and choreographic works

•pictorial, graphic, and sculptural works

•motion pictures and other audiovisual works

•sound recordings

•architectural works

 

Some works are not protected under United States copyright law. They include:

•works that have not been fixed in a tangible form of expression, (for example choreographic works that have not been notated or recorded, or improvisational speeches or performances that have not been written or recorded).

•Titles, names, short phrases, and slogans; familiar symbols or designs; mere variations of typographic ornamentation, lettering, or coloring; mere listing of ingredients or contents.

•Ideas, procedures, methods, systems, processes, concepts, principles, discoveries, or devices, as distinguished from a description, explanation or illustration.

•Works consisting entirely of information that is common property and containing no original authorship (for example: standard calendars, height and weight charts, tape measures and rulers, and lists or tables taken from public documents or other common sources).

It is not necessary to register in the Copyright Office to get a copyright. A copyright is automatic as soon as the work is created and when it is put into a fixed form. Ongoing works are copyrighted when the work is first put into a fixed form.

Works no longer have to be published to be copyrighted. The Copyright Act of 1909 required a publication before a copyright was granted. The 1976 Copyright Act defines publication as follows:

"Publication is the distribution of copies or phonorecords of a work to the public by sale or other transfer of ownership, or by lease, or lending. The offering to distribute copies or phonorecords to a group of persons for purposes of further distribution, public performance, or public display constitutes publication. A public performance or display of a work does not of itself constitute publication".

Library of Congress [http://lcweb.loc.gov/copyright/circs/circ1.html#wci] (March 1999)

United States law does not require the use of copyright notice, but it can be helpful. Prior law to the Berne Convention did require notice, therefore, older works will bear a notice of copyright. The no notification law became effective on March 1, 1989. The copyright notice identifies the copyright owner, shows that it is protected by copyright, and lists the year of first publication. "In the event that a work infringed, if a proper notice of copyright appears on the published copy or copies to which a defendant in a copyright infringement suit had access, then no weight shall be given to such a defendant's interposition of a defense based on innocent infringement in mitigation of actual or statutory damages except as provided in section 504 of the copyright code."

Library of Congress [http://lcweb.loc.gov/copyright/circs/circ1.html#wci] (March 1999)

It is the responsibility of the creator of the work to indicate copyright information on the work.

Form of Notice of Visually Perceptible Copies
The notice for visually perceptible copies should contain all of the following three elements:

1. The symbol © (the letter 'c' in a circle) or the word 'Copyright' or the abbreviation 'Copr.'; and 

2. The year of first publication of the work.

3. The name of the owner of copyright." Example: ©1999 Suzie Webpage, except as provided in section 504 of the copyright code."

Library of Congress [http://lcweb.loc.gov/copyright/circs/circ1.html#wci] (March 1999)

Form of Notice for Phonorecords of Sound Recording
"The notice for phonorecords embodying a sound recording should contain all of the following three elements:

1. The symbol (the letter 'P' in a circle); 

2. The year of first publication of the sound recording;

3. The name of the owner of copyright."

Library of Congress [http://lcweb.loc.gov/copyright/circs/circ1.html#wci] (March 1999)

Length of copyright protection
A work that is created on or after January 1, 1978, is automatically protected from the moment of its creation and is ordinarily given a term enduring for the author's life plus fifty years after the author's death. In the case of a joint work prepared by two or more authors who did not work for hire, the term lasts for 50 years after the last surviving author's death. For works made for hire, and for anonymous and pseudonymous works, the duration of copyright will be 75 years from the publication or 100 years from the creation, whichever is shorter.
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Works are registered through the Library of Congress Copyright Office in Washington, D.C. There is a $20 filing fee for each application. The author of a work, a copyright claimant, the owner of exclusive rights, or an authorized agent of the author can register a copyright.

Library of Congress [http://lcweb.loc.gov/copyright/circs/circ1.html#wci] (March 1999)

 

Infringement Liability
The Copyright Revision Act provides a variety of remedies to the copyright holder in the event of infringement. However, it also provides some relief to educators who unknowingly infringe upon a copyright believing the use to be fair.

The awards to a copyright owner can be substantial: $500 to $20,000 per work infringed upon and up to $100,000 in cases of willful, or knowledgeable infringement. If the defendant is able to prove that the infringement was innocent, the damages may be reduced to $200 per work infringed upon. In cases where the defendants are nonprofit libraries, their employees, or other nonprofit educational institutions, such damages may not be levied by the court if there was honest belief and reasonable grounds to consider the use of copyrighted works as "fair use" as described in Section 107.

Some remedies that libraries and educational institutions can use to ensure compliance with the law include:

· applying the fair use factors 

· applying the educational and library exemptions 

· seeking permission and retaining records 

In the case of an alleged infringement, the librarian or teacher who requested that copies be made, and the school district, university, even the equipment operators may also be named in a lawsuit. In fact, anyone who had something to do, even remotely, with the alleged infringement may be named. The person who does the infringement is the prime offender. Thus, copyright policies are extremely important for protection and clarification of responsibilities. 

The legislative history of the Copyright Act provides teachers and librarians with guidelines as to the fair use of copyrighted materials photocopied from books and periodicals for classroom use. The guidelines provide a minimum. Copying for classroom use that exceeds the guidelines may also be justified in special circumstances under the fair use rubric. The guidelines have three standards: brevity, spontaneity, and cumulative effect. The following guidelines are printed in the Report of the House Committee on the Judiciary (HR 94-1476). 

The Electronic Environment
People have commented that the 1976 Copyright Act, its amendments, and interpretations have not kept pace with changing technologies. The Act was written to be technologically encompassing, as stated below in Section 102:

Copyright protection subsists.....in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either or with the aid of a machine or device.

Users must exercise judgment based on an understanding of the Copyright Law. Educators should pay close attention to Sections 106, 107, and 110.

Individuals who use the Internet and other networks constantly find ideas and information they can use. It is quite easy to collect, compile, and modify information from the searches that confusion concerning copyright is certain. Not only can users find local information easily, but they are able to search international sources, too. Users can share the information by simply typing the URL. The ease with which images can be digitized, changed, and then transmitted also lends to some complicated situations. 

New technologies that permit digital copying or conversions are pervasive. A new dilemma faces educators in that digitizing or scanning materials for preservation, sharing, space conservation, and convenience is a very attractive possibility; however, the result is "copying". Many legal experts say that scanning or digitizing is not legal in most instances. The Association of American Publishers issues a report in 1994 stating that digitizing of copyrighted materials was not permissible without permission. The information highway brings new challenges to the copyright equation. Gasaway, Jensen, and Oakley, three attorneys who are also law library directors and professors, have written extensively on copyright and related electronic issues facing educators. Emerging and existing technologies make it easy to copy, manipulate, change, and store copyrighted information so that the lines of fair use become blurry for educators and students. There is a misconception among many educators that anything may be copied for educational usage or archival purposes, and this is not true. A simple test posing three questions provides guidance:

1. Would I perform this use with print media in this setting? 

2. Am I doing something to prevent purchase, lease, or licensing?

3. Do I hope I will not get caught?

An affirmative answer to any of these questions can mean that the activity is questionable. The copyright owner, not the purchaser, of a work holds several exclusive rights that are listed in Section 106 of the law. Owning a legal copy of a program is not the same as owning the copyright rights to the program. The purchaser as acquiring a copy of the program to use on a machine, not the right to do anything with it that interferes with the copyright owner's exclusive rights. One can always request formal permission to use a copyrighted work in ways that may exceed fair use or other provisions. Often, permission is granted free or for a reasonable fee.

In 1980, Section 117 of the law was amended by Public Law 96-517 to define two instances where duplication of a copyrighted computer program would be permissible. The first instance is where creation of a copy is an essential step in allowing the software to run on a certain computer. The second instance permits making a copy for archival purposes only (backup copy). An archival copy is to be stored in case the original fails to run, and it is not to be used as a second copy of the program. Any copies made under these conditions must not be sold, leased, or transferred without permission from the copyright owner unless the entire set is disposed of at once. Placing a copy of a program on a hard disk drive would be considered legal, and the original disks become the archival copy.

There are still users who believe that anything available over the Internet is fair game and public domain. They think that because the information is there and easy to manipulate, it has no copyright protection. Such is not the case. For example, FPG International, a stock photo house, sued Newsday for $1.2 million for the alteration and use of a stock photo on the cover of the magazine without the permission of FPG International. The availability of electronic networks and popularity of the global Internet lead to very challenging copyright questions and considerations. Individuals who use the Internet and other networks constantly find ideas and information they can use. It is so easy to collect, compile, and modify information from the searches that confusion concerning copyright is inevitable. Not only can users find local information easily, but they are able to search international sources as well. Users can share the information by simply keying in an address. The ease with which images can be digitized, changed, and then transmitted also leads to some complicated situations. Users can download images, e-mail them to another site, then combine them with other images, which can result in a new "work". 

There are still users who believe that anything available over the Internet is fair game and public domain. They think that because the information is there and easy to manipulate, it has no copyright protection. Such is not the case. Copyright protection exists from the moment of creation and fixation in a tangible manner. This is true regardless of what source the information comes from, miscellaneous networks, the Internet, or other ways, unless notice is posted otherwise.

Existing International Law
There is no such thing as an "international copyright" that will automatically protect an author's writings throughout the entire world. Most countries do offer protection to foreign works under certain conditions, and these conditions have been greatly simplified by international treaties and conventions. The recognition of the increasingly global nature of copyright forced the United States to reexamine its position on the primary European copyright treaty, the Berne Convention.

The Berne Convention, which convened in 1886, was the outcome of three prior meetings of the Swiss Federal Council. The Convention was a diplomatic joinder of European nations seeking to establish a mutually satisfactory uniform copyright law to replace the need for separate registration in every country.

There were five purposes of the Convention:

1. To develop copyright law favoring authors in all civilized countries.

2. To eliminate reciprocity among nations as the basis of multinational copyright protection.

3. To end discriminatory practices by nations as the basis of local author over a foreign author.

4. To abolish the formalities of registration and deposit as prerequisites to copyright protection.

5. To promote uniform international legislation for the protection of literary and artistic property.

The Berne Convention has been revised five times and has had two significant amendments. The United States became a Berne signatory in the 1980s and implemented the treaty into its statutory law through the Berne Implementation Act of 1988.

An author who wishes copyright protection for his or her work in a particular country should first determine the extent of protection available to works of foreign authors in that country. There are some countries that offer little or no copyright protection to any foreign works. It is advisable to consult an expert familiar with foreign copyright laws. The United States Copyright Office is not permitted to recommend agents or attorneys or to give legal advice on foreign laws.

Library of Congress [http://lcweb.loc.gov/copyright/circs/circ1.html#wci] (March 1999)

The World Intellectual Property Organization (WIPO) is an intergovernmental organization with headquarters in Geneva, Switzerland. It is part of the United Nations system of organizations. It began on July 14, 1967. "WIPO is responsible for the promotion of the protection of intellectual property throughout the world through cooperation among States, and for administration of various multilateral treaties dealing with the legal and administrative aspects for intellectual property." As of August 1998, there were over 170 States who had membership in this organization.

World Intellectual Property Organization [http://www.wipo.org/eng/] (March 1999)
WIPO defines works that are copyrightable as "literary and artistic works". It states that "practically all national copyright laws provide for the protection of the following types of works:

· literary works 

· musical works 

· choreographic works 

· artistic works 

· maps and technical drawings 

· photographic works 

· audiovisual works" 

World Intellectual Property Organization, [http://www.wipo.org/eng/], (March 1999)
Copyright is given to the author of the work, with some exceptions. WIPO states that copyright protection begins as soon as the work is created. Like United States law, international copyright has time limits. Most countries end a copyright fifty years after the death of the author.

"The laws of a State relating to copyright are generally concerned only with acts accomplished or committed in the State itself. Consequently, they can not provide for the protection of the State's citizens in another State. It was in order to guarantee protection in foreign States for their own citizens that, in 1886, ten States established the International Union for the Protection of Literary and Artistic Works by signing the Berne Convention for the Protection of Literary and Artistic Works. Today, its membership is more than ten times larger.

World Intellectual Property Organization, [http://www.wipo.org/eng/], (March 1999)

At the end of October 1998, President Clinton signed into law H.R. 2281, the Digital Millennium Copyright Act. The law institutes two international copyright treaties negotiated through WIPO: the WIPO Copyright Treaty and WIPO Performances and Phonograph Treaty. These two treaties require the States who signed it to punish anyone who evaded technologies "designed to prevent unauthorized copying of copyrighted works, such as using 'black boxes' to descramble audiovisual signals, hacking into Web sites that charge for viewing, and bypassing technologies that prevent unauthorized copies of videotapes.

Washburn University School of Law, [http://www.washlaw.edu/cgi-bin/webglimpse/home/], (March 1999)

Title I of this law recognizes that technologies are evolving rapidly and that the statute may have unintended and undesirable effects. Section 1201 of the law states "no person shall circumvent a technological measure that effectively controls access to a work protected by the Copyright Act." It also prohibits "manufacturing, importing, offering and providing technology primarily designed or intended to circumvent such access control technology."

Washburn University School of Law. http://www.washlaw.edu/cgi-bin/webglimpse/home/ (March 1999)

Title II of the law adds a new section (512) to the Copyright Act that is designed to limit the liability of Internet service providers. This law states that "the service provided is not liable for automatically transmitting third-party materials in response to users' requests."

Washburn University School of Law, [http://www.washlaw.edu/cgi-bin/webglimpse/home/], (March 1999)

They are furthermore not liable for innocently storing information on their systems at users' direction or referring or linking users to infringing sites by providing directories, indexes, and hypertext links to such sites. Subsection 512(e) limits colleges and university service providers' liabilities for infringements by faculty and graduate students and limits service providers' liability for taking down or disabling access to material reasonably claimed to be infringing.

Title III of the law states that "lawful owners or lessees of computers may authorize their parties to activate the machine so that the hardware can be services." It ensures that temporarily copying computer programs into RAM for purposes of repair does not infringe.

Washburn University School of Law,[http://www.washlaw.edu/cgi-bin/webglimpse/home/], (March 1999)

The copyright environment will continue to need clarification and guidelines as changes driven by information needs, digital issues, and technology increase. Educators can follow a few suggestions in order to stay current and comply with the law. These items follow:

1. Become familiar with copyright basics through documents from the Copyright Office. 

2. Use the rights and privileges that are currently provided in the law and its interpretations.

3. Make sure that copyright policies in schools and universities are written, adopted, followed, and periodically reviewed.

4. Remember that one can always ask for permission beyond what is provided.

Court Cases
Below are selected court cases that could provide insight into copyright interpretations.

Basic Books Inc. v. Kinko's Graphics Corp., 758 F. Supp. 1522 (S.D.N.Y. 1991)

Kinko's was sued by eight major New York publishing houses for copying and selling for profit substantial excerpts from copyrighted books. Kinko's had copied the materials without permission for inclusion in course packets designed by professors and purchased by college students. The court found that Kinko's could not claim fair use for the copying, nor could Kinko's apply the classroom guidelines to its packets. In the settlement, Kinko's paid in excess of $1.8 million in attorneys' fees and damages to the publishers.

Marcus v. Rowley, 695 F.2d 1171 (9th Cir. 1983)

For class use, a teacher reproduced substantial portions of Marcus's copyrighted booklet on cake decorating with no acknowledgment or permission. The court found that this action could not be considered fair use.

Playboy Enterprises Inc. v. Frena, 839 F. Supp. 152 (M.D. Fla., 1993)

A digitized image of a photograph, whose copyright was owned by Playboy Enterprises, Inc., was uploaded to an electronic bulletin board system by a subscriber and downloaded by another subscriber. A court decision interpreted these acts as affecting the copyright owner's distribution right. 
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Implications for Educators 
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Fair Use 

Lifelong learning has emerged as a major challenge in today's changing world. Learning does not end when one leaves school and that the educational experience must continue for both adults and students if they want to continue their growth and exploration. As our generation approaches the next century, it must be kept in mind that our society is changing into one with unlimited knowledge and information. Teachers are faced with new opportunities and new challenges in all dimensions of our teaching. The area of technology is one that is growing limitlessly. We all must focus on making technological learning a part of our own lives so that it can be incorporated into the teaching of our students. Teachers need to learn how to think, create, work, and collaborate in new ways in order to properly integrate the use of technology into their teaching.

Teaching and learning are dependent on existing knowledge. Students must use existing knowledge to help them construct new knowledge. They build their base of knowledge by researching information and incorporating the ideas of others into their own work. Every student should know that researching information and incorporating the ideas of others into their own work is an appropriate activity. This is how society has built its base of knowledge. It is important for students to learn to give credit where credit is due and not try to pass off anyone else's work as their own. Teaching and learning about Plagiarism and Copyright is one of the most important steps. Students must be taught that plagiarism is taking writings or ideas from another person and trying to pass them on as their original ideas. Plagiarism has always been considered wrong, and with the use of the Internet, it is happening even more. It is very easy to cut and paste writings and ideas that belong to other people and to place them into documents of their own with out giving the proper credit.

Guidelines for Intellectual Property in the Classroom
Students need to learn as much as they can about the Internet - The World Wide Web before they can truly understand it. It is only after acquiring some of the general knowledge about the Internet that a student can truly understand intellectual property, learn what copyright is, and that plagiarism is wrong. When students use the works of others, it is also important that they use the guidelines of the "fair use doctrine" of copyright law.

When searching the Internet for information it is often easy to focus in on the ideas and not cite the sources of the ideas. Backtracking to find the source can be difficult. It is important that teachers help students to understand this difficulty and help them in using a system to keep track and cite their sources. Students also need to be taught that when they are "surfing" the Web, that it is not easy tell which sites are reliable with accurate information. It is easy for students to loose their focus and become distracted by the vast amount of information and ideas and forget to note the sources from which they have obtained the information. Since evaluating and backtracking are very difficult, it is imperative that students understand this and that they have assistance in developing some efficient approaches to both.

The ABC Guidelines for Intellectual Property 
· Avoid plagiarism - Teaching students ways of avoiding plagiarism while doing research on the Internet would include proper documentation of sources teaching about fair use and copyright law. Avoid Plagiarism 

· Be original - Some students do not understand what it means to create original material, much less what it means to plagiaries someone else's work. A Visit to Copyright Bay 
· Cite sources - Develop an efficient approach to citing and keeping track of Internet sources. Educator's Guide to Citing Sources 
Education, Copyright, and the Internet
There are some areas where the extent of copyright protection for material on the Internet is very unclear. Much of the material on the Internet, including messages and material on Web sites, is protected by copyright. Most people do not specifically grant permission to copy and distribute their material, but the common practice and understanding of people on the Internet is that a message posted to a public group can be freely distributed. Technically, to even retrieve a document through the Web requires copying and distributing. Unfortunately, most copyright owners are silent as to their intentions with their works. The "fair use doctrine" provides a limited basis by which people can use a copyrighted work without getting permission from the creator. The essence of the fair use doctrine is that a person is not using the work in such a manner that is, or has, the potential of diverting income from the creator. One of the rationales for the fair use doctrine is the immediacy of the need for the use of the material and the difficulty in contacting the owner of the copyright for permission. However, the ease with which one can communicate directly with the owner of a work on the Internet may begin to restrict the use of the fair use doctrine.

Today, copying written material is quick and easy. Using a browser, file transfer, copying and even publishing a web page requires little technological expertise. This can be done by many K-12 students from sources all over the Internet. Technology is very exciting, but with this excitement must come an understanding of not only the laws but also the rights and obligations when dealing with copyright materials. As technology continues to develop we need to be reminded that the generally held but erroneous belief that any copying "for educational purposes" is permissible. As noted throughout this paper this is definitely not true.

Internet material includes such things as e-mail, bulletin boards, gopher files, and web pages. Intellectual Property is an idea or innovation that is created or discovered by a person. These include things that are written, designed, invented, sung, spoken, drawn, and sculptured. These "works" are at times grouped by categories, such as: literary, dramatic, musical, artistic, film, sound recording, broadcast, and published editions. Computer programs and software qualify as "literary works" too. Certain exclusive rights are granted to the copyright owner in each of these categories. To Copy or Not to Copy - That is the Question Intellectual property can be created by you or you can pay someone to create it for you. Intellectual property is something that cost someone some effort to bring into existence, and it often isn't something the creator wants to give away for free. Different forms of protection for intellectual property include trade secrets, patents, trademarks and copyright laws. Each of these laws covers a specific type of intellectual property. These things are just as protected by copyright as printed books.

Copyright laws are based on the premise that people should have the right to compensation for their creative works because compensation encourages more creative works. A creative work is automatically protected by copyright from the moment of creation. No copyright notice or registration is required. There are some materials which are not protected by copyright, either because the copyright has expired or because the author has expressly stated that he or she wishes to place the material in the "public domain". "Public domain" is the status of a work that is not protected by copyright because the creator has clearly given up all copyright rights or the copyright has expired. Since a notice is not required, publishing a work without a notice is not a relinquishment of copyright rights.

The owner of a copyright has the right to copy, modify, distribute, display and perform the work. The owner can grant other people permission, called a license, to use any of these rights. Permission to copy and distribut does not mean permission to modify or sell. Transferring a work in the form of digital data from one computer system to another is copying and distributing that work.

The "fair use doctrine" allows a limited way in which people can use a copyrighted work without getting permission from the creator. The basis of the fair use doctrine is that a person is not using the work in such a manner that is diverting income from the creator. One of the rationales for the fair use doctrine is the immediacy of the need for the use of the material and the difficulty in contacting the owner of the copyright for permission.

Sometimes people assume that using a small quantity of a work for any purpose is "fair use" and that they can thus include the small quantity in something that they are writing. Once you copy any of it you do infringe the copyright in that work. When using the "fair use" clauses, which permit users to copy limited amounts of a work for their own personal research or study, it is important to understand that "fair use" is based on the type of use rather than the amount copied. Only the courts can decide whether a particular use of a copyrighted work falls within the fair use exemption.

The application of fair use of copyrighted works as teaching methods are in part already being adapted to these new learning environments. Educators have traditionally brought copyrighted books, videos, slides, sound recordings and other media into the classroom, along with accompanying projection and playback equipment. Multimedia creators integrated these individual instructional resources with their own original works in a meaningful way, providing compact educational tools that allow great flexibility in teaching and learning.

An Example of a School District's Policy 
Intellectual property with the use of technology, and its implications on education is the responsibility of each school and/or district. Springfield Public School District 186 is in the process of upgrading their Internet, Multimedia, and Fair Use Policy at this time. Many of the rules and regulations that are in place now are becoming outdated as the Internet is providing more educational opportunities. In the past, the district's policy was more on managing sites rather than "fair use" and taking intellectual property from the Internet and placing it into other works. The rules and regulations in the past centered around such things as copying sheet music and software. The use of the Internet web sites and how they will be used in instruction will be a major focus in the new guidelines as well as the use of copyrighted information obtained from the Internet.

Springfield Public School District 186 is in the process of writing their new policy with the first part being a student piece that will be put into place at the beginning of 1999-2000 school year. This will include a policy for the use of computing and networking resources. The district will be using the FAIR USE GUIDELINES FOR EDUCATIONAL MULTIMEDIA to help formulate needed changes in their Administrative Rules and Regulations documents for District 186.

The district policy will also states that if the intellectual property is developed with school resources (both time and equipment) it is the property of the School District and any copyright or revenues will come to the district. The District has used this policy with several projects that they have developed and sold commercially.

If any of the 38 district sites were to be suspected of copyright violations, action would be taken immediately. This action would start by notifying the administrator/principal. They would then be asked to speak to the personnel/students involved. The Director of Technology for Springfield Public School would be present, if needed , to provide guidance. The problem would then be corrected through the existing system. If students were involved then we would work with the principal, teacher and parents to insure compliance. All necessary steps would be taken to remove the illegal product from the system. As a last resort there would be a consultation with the district's attorney.

Communication of this information will be shared with students and parents through the Student Discipline Handbook. New Teachers' Workshops, teacher inservices & meetings lead by the administrators and the computer facilitators will provide informational classes & handouts for all district staff. Professional Development & Training Programs such as Project LINCOL'N are also made available for interested teachers.

Districts and schools should keep in mind that all educators and students should have guidelines and policies and should be aware of the fact that there are existing copyright laws which are always in effect. In the area of Intellectual Property, the responsibility begins with educating ourselves and others. Education is a crucial component of efforts to enforce copyright law on-line just as with written materials. The best advice that can be given is, when anyone is in doubt about what they can or can not do, the person should look for guidance and help from administrators, the Director of Technology, and/or technology facilitators. The Educator's Copyright Survival Guide is also an excellent resource.

Fair Use 
 

Fair use is a legal principle that defines the limitations on the exclusive rights of copyright holders. The purpose of these guidelines is to provide guidance on the application of fair use principles by educators, scholars and students. For the purpose of these guidelines educators include faculty, teachers, instructors, and others who engage in scholarly, research and instructional activities for educational institutions. Fair use (used according to the Copyright Act of 1976) is not considered an infringement of copyright. Fair use includes copying for purposes such as news reporting, teaching, research, and comments and criticisms. While copyright gives the owner exclusive rights to their work, the Copyright Act of 1976 sets forth several important exceptions to those rights. One such exception is the fair use statute.

The full text of the fair-use statute from the U.S. Copyright Act:

Section 107 of the Copyright Act of 1976. Limitations on exclusive rights: 

Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including such use by reproduction in copies or phono records or by any other means specified in that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright.

In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include --

1. the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;

2. the nature of the copyrighted work;

3. the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

4. the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors.

The purpose of the following guidelines is to state the minimum and not maximum standards of educational fair use under Section 107 of H.R. 2223. The parties agree that the conditions determining the extent of permissible copying for educational purposes may change in the future: that certain types of copying permitted under these guidelines may not be permissible in the future; and conversely that in the future other types of copying not permitted under these guidelines may be permissible under revised guidelines. There may be instances in which copying which does not fall within the guidelines stated below may nonetheless be permitted under the criteria of fair use. Guidelines from Reproduction of Copyrighted Works by Educators and Librarians,The Copyright Act of October 19, 1976 , [http://lcweb.loc.gov/copyright/circs/circ21]

GUIDELINES

I. Single Copying for Teachers
A single copy may be made of any of the following by or for a teacher at his or her individual request for his or her scholarly research or use in teaching or preparation to teach a class

A. A chapter from a book;

B. An article from a periodical or newspaper;

C. A short story, short essay or short poem, whether or not from a collective work;

D. A chart, graph, diagram, drawing, cartoon or picture from a book, periodical, or newspaper;

II. Multiple Copies for Classroom Use
Multiple copies (not to exceed in any event more than one copy per pupil in a course) may be made by or for the teacher giving the course for classroom use or discussion; provided that:

A. The copying meets the tests of brevity and spontaneity as defined below; and,

B. Meets the cumulative effect test as defined below; and,

C. Each copy includes a notice of copyright

Definitions

Brevity

(i) Poetry: (a) A complete poem if less than 250 words and if printed on not more than two pages or, (b) from a longer poem, an excerpt of not more than 250 words. 

(ii) Prose: (a) Either a complete article, story or essay of less than 2,500 words, or (b) an excerpt from any prose work of not more than 1,000 words or 10% of the work, whichever is less, but in any event a minimum of 500 words.

[Each of the numerical limits stated in "i" and "ii" above may be expanded to permit the completion of an unfinished line of a poem or of an unfinished prose paragraph.]

(iii) Illustration: One chart, graph, diagram, drawing, cartoon or picture per book or per periodical issue.

(iv) "Special" works: Certain works in poetry, prose or in "poetic prose" which often combine language with illustrations and which are intended sometimes for children and at other times for a more general audience fall short of 2,500 words in their entirety. Paragraph "ii" above notwithstanding such "special works" may not be reproduced in their entirety; however, an excerpt comprising not more than two of the published pages of such special work and containing not more than 10% of the words found in the text thereof, may be reproduced.

Spontaneity

(i) The copying is at the instance and inspiration of the individual teacher, and 

(ii) The inspiration and decision to use the work and the moment of its use for maximum teaching effectiveness are so close in time that it would be unreasonable to expect a timely reply to a request for permission.

Cumulative Effect

(i) The copying of the material is for only one course in the school in which the copies are made. 

(ii) Not more than one short poem, article, story, essay or two excerpts may be copied from the same author, nor more than three from the same collective work or periodical volume during one class term.

(iii) There shall not be more than nine instances of such multiple copying for one course during one class term.

[The limitations stated in "ii" and "iii" above shall not apply to current news periodicals and newspapers and current news sections of other periodicals.]

 

III. Prohibitions as to I and II Above

Notwithstanding any of the above, the following shall be prohibited:

(A) Copying shall not be used to create or to replace or substitute for anthologies, compilations or collective works. Such replacement or substitution may occur whether copies of various works or excerpts therefrom are accumulated or reproduced and used separately.

(B) There shall be no copying of or from works intended to be "consumable" in the course of study or of teaching. These include workbooks, exercises, standardized tests and test booklets and answer sheets and like consumable material.

(C) Copying shall not:

(a) substitute for the purchase of books, publishers" reprints or periodicals; 

(b) be directed by higher authority;

(c) be repeated with respect to the same item by the same teacher from term to term.

(D) No charge shall be made to the student beyond the actual cost of the photocopying.

Agreed March 19, 1976.

Ad Hoc Committee on Copyright Law Revision: By Sheldon Elliott Steinbach.

Author-Publisher Group:
Authors League of America: By Irwin Karp, Counsel.
Association of American Publishers, Inc.: By Alexander C. Hoffman, Chairman, Copyright Committee.

The law provides no clear and direct answers about the scope of fair use and its changing needs and circumstances. Each of the four factors needs to be weighed. If the factors lean in favor of fair use then it is allowed. If the answers do not fit under the fair use exception than permission from the copyright owner is needed. The most easy answer may be "if in doubt--get permission from the copyright owner".
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Citing Electronic Sources
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Books

Educators are faced with many challenges concerning intellectual property. Besides working within the legal guidelines of copyright law, an educator must also educate their students concerning the parameters of intellectual property. 

Understanding how fair use works is important for all educators. Identifying the guidelines of fair use and copyright infringement are the first factors. There is an on-line workshop for educators concerning copyright located at http://www.cyberbee.com/copyrt.html. This workshop includes lesson plans, outline and quiz that can be used to train educators about copyright laws. 

There are many places for educators to obtain information, graphics, clip art and lesson plans that are specifically set up for public use. Some of these sites are listed below. It is always best to double check any site that you are using material from. If the site states that you need permission you can e-mail the owner and see if they will grant permission. Some sites request that you simply acknowledge them or if it is a web site that you link to their home page. 

Clip Art & Fonts
Clip-Art.Com, http://www.clip-art.com/
Free Images, http://www.freeimages.com
Copyright Web Sites
Educator's Guide to Computer Crime and Technology, http://lrs.ed.uiuc.edu/wp/crime/ , (April, 1999; revised June 2002)

Copyright Workshop, http://www.cyberbee.com/copyrt.html , (April, 1999)

Guidelines for Educational Use, http://www.libraries.psu.edu/mtss/fairuse/guidelinedoc.html
Lesson Plan Sites
these are intended to be copied and used by educators)

AskERIC Lesson Plans, http://ericir.syr.edu/Virtual/Lessons
Collaborative Lesson Archive, http://faldo.atmos.uiuc.edu/CLA
Encarta Schoolhouse, http://encarta.msn.com/schoolhouse/default.asp
The Lesson Plans Page, http://www.lessonplanspage.com
Education World - Lesson Planning, http://www.education-world.com/a_lesson/
Education Resources, http://www.mcrel.org/resources/links/lesson.asp
Lesson Plans -- the Discovery Channel School, http://discoveryschool.com/lessonplans/index.html
Educational Freebies on the Internet
Free Materials for Teachers , (links to educational freebies) http://www.education-world.com/a_curr/curr110.shtml
Tom Snyder Productions (free software demos), http://www.teachtsp.com/downloads/demos.html
3,4000 Newspapers on the Net, http://www.webwombat.com.au/intercom/newsprs/index.htm
Citing Electronic Sources
Classroom Connect: How to Cite Internet Resources, http://www.classroom.net/classroom/CitingNetResources.html
Electronic Sources: APA Style of Citation, http://www.bedfordstmartins.com/online/cite6.html
Search Engines for Students

Ask Jeeves for Kids [ http://www.ajkids.com ] 

Lycos Network [ http://www.lycos.com/kids ]

Yahooligans , [ http://www.yahooligans.com ]

Teacher Rated Top Ten Internet Sites
(1998 National Educational Computing Conference)
Kathy Schrock's Guide for Educators, http://school.discovery.com/schrockguide/
Blue Web'n , http://www.kn.pacbell.com/wired/bluewebn
Apple Computer's Education Site, http://www.apple.com/education
Classroom Connect, http://www.classroomconnect.com
CNN , http://www.cnn.com
The Global Schoolhouse, http://www.gsn.org
The Chalkboard, http://www.thechalkboard.com
Instructor Magazine, http://teacher.scholastic.com/products/instructor.htm
Library of Congress, http://lcweb.loc.gov/
Books
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Dockterman, David A., Great Teaching in the One Computer Classroom, 1997

Gimotty, Susan L., Managing Technology in the 1-Computer Classroom, Teacher Created Materials, Inc., M.A. 1999
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